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Physicians are members of the many nonprofit organizations such as medical associations, specialty societies, civic leagues, social clubs, and alumni groups that exist in the United States.  For 2006, nonprofit charitable organizations (excluding private foundations) tax-exempt under section 501(c) (3) reported $2.5 trillion in total assets and $1.4 trillion in revenue.  The number of returns filed by these organizations was 301,214, including both Form 990 and the shorter Form 990-EZ.  Business leagues and other organizations exempt under IRC section 501(c)(6) filed 30,705 information returns with the IRS, on which they reported $60.2 billion in assets and $37.9 billion in revenue.  Eighty-three percent of the returns filed by 501(c) (6) organizations came from business leagues, chambers of commerce, and professional associations.  (1). Most people are aware that contributions to some nonprofit groups are deductible as charitable contributions (2).  However, most people do not know that these nonprofit organizations have restrictions placed on them in regard to lobbying and political activities that are not placed on other nonprofit groups.
This article distinguishes between two common types of nonprofit organizations of which physicians are members and outlines what is permissible lobbying and political activity for each type of organization.

A large number of organizations operate on a nonprofit basis in the United States.  To be exempt from federal income tax, a nonprofit organization must apply for a determination of exempt status from the Internal Revenue Service, which then classifies the organization under §501(c) of the Internal Revenue code as one of the 28 listed entities (3).

What’s Your Classification?

Trade or professional associations such as the Texas Medical Association are known as §501(c) (6) organizations because the IRS classifies them as business leagues.  A business league is an association whose members have some common business interest and whose purpose is to promote that interest and not to engage in a regular, for-profit business (4).


Foundations such as the Texas Medical Association Foundation and medical specialty societies devoted to scientific advancement are classified as §501(c)(3) tax-exempt entities, which are organized and operated exclusively for religious, charitable, scientific, public safety, literary, or educational purposes or for the prevention of cruelty to children or animals.  An organization seeking tax exempt status under §501(c)(3) also must prove it is not a private foundation.  This designation allows contributors a higher percentage level of deductibility for contributions made to it (50% of a donor’s adjusted gross income as opposed to 30% for private foundations) and avoids excise taxes (5).  With §501(c)(3) status, an organization can request exemption from state sales tax (6).  If sales tax exemption is granted, the comptroller of public accounts will notify the organization and enclose a copy of a Texas sales tax exemption certificate.  Additionally, exemption from hotel occupancy tax may be available (7).  Finally, §501(c)(3) organizations typically receive nonprofit mailing permits from the US Postal Service (8).

Naturally, since §501(c)(3) organizations appear to have more advantages than §501(c)(6) organizations one assumes there must be a hitch.  The hitch is restricted lobbying and no political activity.

Politics and Lobbying and the §501(c)(6):  TMA

As a result of the passage of the Omnibus Budget Reconciliation Act of 1993, lobbying expenses are no longer deductible for federal income tax purposes.  Thus, dues paid to associations will also be non-deductible to the extent of the association’s lobbying expenditures.  In general, a percentage of each member’s dues are declared non-deductible based upon the relationship of the total dues income of the association to the association’s total lobbying expenditures.  “Lobbying expenditures” include the costs of attempting to influence legislation at the federal or state levels as well as attempts to influence actions or positions of certain high-ranking federal administrative officials.  An association that incurs “lobbying expenditures” will probably take the option allowable under law to advise their members at the time of dues collection, what portion of dues is non-deductible.  Please note that this law does not apply to §501(c) (3) tax-exempt entities.

No deduction is allowed for expenditures for participation or intervention in a political campaign on behalf of any candidate for public office or in connection with any attempt to influence the general public with respect to legislative matters (grassroots lobbying), elections, or referendums (9).  The IRS concluded in one ruling that a tax-exempt trade association engaged in grassroots lobbying when it urged its members to ask their employees and customers to support the repeal of certain legislation.  The IRS stated that communications between the trade association and its members are legitimate business activities, the expenses of which are deductible.  However, communications to the public (employees and customers in this case) through the membership are grassroots lobbying, the expenses for which are not deductible (10).  A review of grassroots lobbying revenue rulings may be in order for extremely active lobbying trade associations.


A §501(c)(6) organization may engage in political activities.  However, a tax is imposed on any direct political expenditure and, as previously noted, a member may not deduct the portion of his dues devoted to these activities.  In order to avoid this tax and meet other requirements of federal and state election law concerning prohibited corporate activities, §501(c) (6) organizations are allowed to spin off a separate segregated fund for political activities (11).

Politics and Lobbying and the §501(c)(3):  Scientific Specialty Societies, Foundations
The exempt status of a §501(c)(3) is endangered if the group engages in “substantial” lobbying activity.  A determination whether a specific activity of a §501(c)(3) organization constitutes a substantial portion of its activities is a factual one, and there is no simple rule as to what amount of activity is substantial.


Most cases have avoided attempts at percentage measurement of activities.  In Haswell v. United States, the court stated that such a measurement is not appropriate (12).  The central problem, the court said, is in characterizing various activities as attempts to influence legislation.  Once this determination is made, substantiality frequently is self evident.


In determining substantiality, it is sometimes difficult to determine which supporting activities should be included with proscribed attempts to influence legislation.  This is often a problem when an organization has some activities that are educational.  Frequently, the organization devotes much effort to research, discussion, and similar activities.  The problem is in deciding which of these back-up activities should be considered part of the attempts to include legislation.  In the case of the League of Women Voters of the United States v United States, the time spent discussing public issues, formulating and agreeing on positions, and studying them before adopting a position was taken into account and compared with other league activities in determining the substantiality of attempts to influence legislation.  Attempting to influence legislation does not necessarily begin at the moment the organization first addresses the public or the legislature (13).

To establish more precise standards for determining whether a §501(c)(3) exempt organization’s legislative activities are substantial, Congress amended §501.  Eligible public charities now may elect the §501(h) substantiality test.  Non-electing organizations (regardless of eligibility) still are subject to the ordinary facts and circumstances substantiality test.  Section (h) establishes a sliding scale of permissible “lobbying nontaxable amounts.”  Nontaxable amounts are computed for both total and grassroots lobbying.  For example, groups that spend less than $500,000 for tax-exempt purposes may spend 20% of the amount on lobbying with 25% of that amount spent on grassroots lobbying.  Expenditures in excess of the nontaxable amounts are called “excess lobbying expenditures” and are subject to an excise tax.  Loss of exemption may result if an organization normally spends more than 150% of the permissible amounts over a 4-year period (14).

Section 501(c)(3) precludes exemption for an organization that participates in or intervenes in any political campaign on behalf of any candidate for public office.  This prohibition is absolute.  There is no requirement that political campaigning be substantial.  The regulations state that political activities include, but are not limited to, the publication or distribution of written or printed statements and oral statements on behalf of or in opposition to a candidate (15).

Conclusion:  Know Your Organization’s Status

As an active member and most certainly as a director or officer of a nonprofit organization, know your group’s tax classification so you can abide within any restraints of that classification and also enjoy any benefits it may afford.
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NOTICE: This information is provided as a commentary on legal issues and is not intended to provide advice on any specific legal matter.  This information should NOT be considered legal advice and receipt of it does not create an attorney-client relationship.  The Office of the General Counsel of the Texas Medical Association provides this information with the express understanding that 1) no attorney-client relationship exists, 2) neither TMA nor its attorneys are engaged in providing legal advice and 3) that the information is of a general character. Although TMA has attempted to present materials that are accurate and useful, some material may be outdated and TMA shall not be liable to anyone for any inaccuracy, error or omission, regardless of cause, or for any damages resulting therefrom.   Any legal forms are only provided for the use of physicians in consultation with their attorneys.  You should not rely on this information when dealing with personal legal matters; rather legal advice from retained legal counsel should be sought. 
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visioN: To improve the health of all Texans.


missioN: TMA supports Texas physicians by providing distinctive solutions to the challenges they encounter in the care of patients.








1

