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Incorporation for county medical societies and alliances has always been suggested primarily because of limited liability for members.  Members of a nonprofit corporation are not personally responsible for the debts, liabilities, or obligations of the corporation unless a plaintiff can prove personal participation of the member, i.e., a negligent act or personal guarantee (1).  Old Texas case law suggested that a member of an unincorporated association could be held individually liable for tortious acts of the association and could be held responsible for any of its contracts (2).  Although this rarely occurred the Texas Uniform Unincorporated Nonprofit Association Act was enacted by the 74th Legislature effective September 1, 1995 to avoid such occurrences (3).  However, incorporation still seems prudent today because of the availability of well developed case law to assist courts in construing the nonprofit corporation statutes.  
Procedures for incorporation of county medical societies, alliances and separate funds


Nonprofit corporations as well as unincorporated nonprofit associations are governed by the Texas Business Organizations Code (4).  Nonprofit corporations must file Certificates of Formation (what used to be termed Articles of Incorporation).  Forms and instructions for such forms can be obtained at www.sos.state.tx.us/corp/form . 

Texas corporations are subject to federal income tax and state franchise tax (5).  To avoid such taxes, incorporated organizations must seek exemption from federal income tax under §501(a) of the Internal Revenue Code.  To qualify for exemption, an organization must be formed for one or more of the purposes designated in§501(c) of the Code.  Most incorporated county medical societies qualify as “business leagues under § 501(c) (6) of the Code.  The Internal Revenue Service says a business league is an association of persons having some common business interest, which promotes such common interest and does not engage in a for-profit business (6).  The term “business” includes almost any enterprise or activity conducted for remuneration.  Thus, it encompasses professions as well as mercantile and trade businesses (7).


The IRS has ruled that under § 501(c)(6), the spouses of members of a tax-exempt business league who form an organization to help advance their spouses’ profession have a “common business interest” and also may qualify for exemption (8).  The auxiliary involved in this ruling was organized to help advance the profession’s role in the community.  The auxiliary co-hosted award proceedings, dinners, exhibitions, and lectures by the professional society, and also educated the public on matters relating to the profession.  Additionally, the organization periodically awarded scholarships to students of the profession.


An organization that is exempt from federal income tax under § 501(c)(6) also is exempt from state franchise tax, the tax levied by the state on all corporations doing business in the state (9).

Procedures for applying for exemption from federal income tax and state franchise tax for county medical societies and alliances


The following checklist will aid incorporated county medical societies and alliances in applying for tax exempt status under § 501(c) (6) of the Internal Revenue Code and exemption from state franchise tax.

1. Obtain the most recent Form 1024 and SS-4 from the IRS, as well as Publication 557, which should be read thoroughly.

2. Follow the instructions in Form 1024 so the application will be complete when submitted.  

3. If the organization’s bylaws or Certificate of Formation are silent on how its assets will be distributed on dissolution, you may cite the text of Texas Business Organizations Code Ann. §22.304 in response to the question posed at Part II Item 8 on the application form (10).

4. To apply for exemption from state franchise tax fill out Form AP-204 available at www.window.state.tx.us/taxinfo/taxforms/ap-204.pdf and submit it to Comptroller of Public Accounts, Exempt Organizations Section, P.O. Box 13528, Austin, Texas  78711-3528.


Organizations exempt from federal income tax under § 501(c)(6) must file an annual information return Form 990, unless their gross receipts are under $25,000.  While most county medical societies and alliances should not need to file such a form, they will have to file a Form 990-N (e-postcard). Information regarding both forms can be found at www.irs.gov.

Submit a signed copy of amendments when the county medical society’s or alliance’s Certificate of Formation or bylaws are amended to the IRS District Director.

Organizations whose gross receipts are more than $100,000 annually and that have tax-exempt status other than under § 501(c)(3) of the Internal Revenue Code must in each fundraising solicitation contain an express statement that contributions or gifts to such organizations are not deductible as charitable contributions for federal income tax purposes.  A fundraising solicitation means any solicitation of contributions or gifts which is made in written or printed form, by television or radio or by telephone.  A fundraising solicitation does not include any letter or telephone call if such letter or call is not part of a coordinated fundraising campaign soliciting more than 10 persons during the calendar year.  Failure to meet these requirements will subject an organization to a penalty of $1,000 for each day on which such failure occurred subject to a maximum penalty of $10,000.


The following are examples of “safe harbor” disclaimer statements for print medium as set forth in Internal Revenue Service Release IR-88-154 issued November 16, 1988:



“Contributions or gifts to [name of organization] are not deductible as charitable contributions for federal income tax purposes.



Contributions or gifts to [name of organization] are not tax deductible.



Contributions or gifts to [name of organization] are not tax deductible as charitable contributions.”


Any statement selected must be in at least the same size type as the primary message stated in the body of the letter, leaflet or ad and must be either first sentence in a paragraph or itself constitute a paragraph.

Separate funds


A tax-exempt county medical society or alliance may establish a fund, separate from its other funds, to be operated exclusively for charitable religious, educational, scientific, or literary purposes, testing for public safety to foster national or international amateur sports competition, or for the prevention of cruelty to children or animals.


If the fund is organized and operated exclusively for such purposes, it may qualify for federal tax exemption as an organization described in § 501(c)(3) of the code, and contributions made to it will be tax deductible by the donors (11).  Such a fund may not be used for the general purposes of the parent organization that created it when the parent organization is dissolved or under any other circumstances (12).  If granted exemption from federal income tax as a §501(c)(3) organization, such funds most likely will be exempt from state sales tax and franchise tax.

Procedures for incorporation of a separate fund

1. Choose a name (for example:  Anywhere County Medical Society Alliance Separate Fund) and

2. Fill in the form Certificate of Formation as promulgated by the Texas Secretary of State found at www.sos.state.tx.us/corp/forms and file the original and one copy with the Texas Secretary of State at PO Box 13697, Austin, Texas 78711, along with a filing fee of $25.  


State the purpose of the corporation in a way that will trigger recognition of the corporation by the IRS as a § 501(c) (3) entity.  Consider using the following suggested IRS purpose language.  However, the text can be augmented by referring to specific charitable activities that are contemplated.


“This organization is organized exclusively for, and will be operated exclusively for, one or more of the purposes (i.e., charitable, religious, etc.).


No part of the organizations’ net earnings will inure to the benefit of private shareholders or individuals.  The organization will not be organized or operated for the benefit of private interests, such as the creator or the creator’s family, shareholders of the organization, other designated individuals, or persons controlled directly or indirectly by such private interests.


The organization will not, as a substantial part of its activities, attempt to influence legislation or participate to any extent in a political campaign for or against any candidate for public office.”

Procedures for applying for exemption from federal income, state franchise, sales, and hotel occupancy taxes.

1. Obtain the most recent Forms 1023 and SS-4 from the IRS, as well as Publications 557 and 1771, and read them thoroughly.

2. Follow the instructions in Form 1023 so the application will be complete when submitted.  

3. If the organization’s bylaws or Certificate of Formation are silent on how its assets will be distributed on dissolution, you may cite the text of Texas Business Organizations Code Ann. §22.304 in response to the question posed at Part II Item 8 on the application form (13).

4. For state franchise sales and hotel occupancy tax exemption fill out Form AP-205 available at www.window.state.tx.us/taxinfo/taxforms/ap-205.pdf and submit it to Comptroller of Public Accounts, Exempt Organizations Section, P.O. Box 13528, Austin, Texas  78711-3528.


If sales tax exemption is granted for the separate fund, the Comptroller of Public Accounts will notify the organization.  Representatives of the fund then will be able to complete a Texas sales tax exemption certificate when purchasing taxable items for the fund so that sales tax will not be collected.


Organizations exempt from federal income tax under § 501(c) (3) must file an annual information return Form 990, unless their gross receipts are under $25,000.  Fund representatives should obtain a copy of Form 990 to determine what constitutes annual gross receipts and whether a return might be required in a particular year. While most county medical societies and alliances separate funds should not need to file such a form, they will have to file a Form 990-N (e-postcard). Information regarding both forms can be found at www.irs.gov.


Submit a signed copy of amendments when the county medical society’s or alliance’s Certificate of Formation or bylaws are amended to the IRS District Director. 
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NOTICE: This information is provided as a commentary on legal issues and is not intended to provide advice on any specific legal matter.  This information should NOT be considered legal advice and receipt of it does not create an attorney-client relationship.  The Office of the General Counsel of the Texas Medical Association provides this information with the express understanding that 1) no attorney-client relationship exists, 2) neither TMA nor its attorneys are engaged in providing legal advice and 3) that the information is of a general character. Although TMA has attempted to present materials that are accurate and useful, some material may be outdated and TMA shall not be liable to anyone for any inaccuracy, error or omission, regardless of cause, or for any damages resulting therefrom.   Any legal forms are only provided for the use of physicians in consultation with their attorneys.  You should not rely on this information when dealing with personal legal matters; rather legal advice from retained legal counsel should be sought. 
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visioN: To improve the health of all Texans.


missioN: TMA supports Texas physicians by providing distinctive solutions to the challenges they encounter in the care of patients.
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