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This whitepaper attempts to describe the advance beneficiary notice of 

noncoverage that may be utilized when charging patients for services not covered 

by Medicare.  This document is just a summary and the touchstones for 

compliance are the regulations, laws, and other materials that are maintained by 

the government.  For more information on advance beneficiary notice of 

noncoverage, you will want to review the ABN manual available at: 

http://www.trailblazerhealth.com/Publications/Training%20Manual/abn.pdf 

What is the Advance Beneficiary Notice of Noncoverage 

(ABN)? 

An ABN is a written notice to patients (who are Medicare beneficiaries) that must 

be provided to patients prior to the provision of services for which Medicare will 

not pay because the service is not covered by the Medicare program.
1
  Readers 

will note that the test has two prongs – 1) Medicare will not pay for the service; 

and 2) Medicare considers the service to be not covered.   

There are a number of services for which Medicare will not pay, but are still 

considered a covered service.  Payment for services after hours is a good example 

to illustrate this point.  The CPT codes addressing services after hours are: 

99050 - Services provided in the office at times other than regularly scheduled 

office hours, or days when the office is normally closed (eg, holidays, Saturday or 

Sunday), in addition to basic service; and 

99051 - Service(s) provided in the office during regularly scheduled evening, 

weekend, or holiday office hours, in addition to basic service. 

These codes, although they are entirely legitimate, are not payable separately.  If a 

physician were to bill Medicare using the codes, the contractor would merely 

“bundle” the payment into the other covered services provided for the day.  In 

other words, as far as Medicare is concerned, availability of physician services 
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after hours is a covered service and is paid for within the charge for the medical 

service itself.  No additional payment is made for after-hours availability.  Thus, 

even with an ABN, a physician should not charge a patient for being available to 

provide a service after-hours.  

 

Physicians should be extremely careful in the use of ABNs as charging a 

beneficiary for services the government considers to be covered (without regard 

to whether a payment by government is made) is a violation of the terms of 

participation and social security laws (regardless of whether one is or is not 

“participating” in the Medicare program).  An ABN is not a method to obtain 

permission to charge for covered services. 

 

When Using an ABN, For Which Services May I Charge Medicare 
Patients? 
Generally, physicians may use an ABN to bill for non-covered services that the 

Medicare program denies as medically unnecessary.  According to Trailblazer, the 

Medicare contractor in Texas, these services generally include: 

• Experimental and investigational; 

• Not safe and effective; 

• Limited coverage based on certain criteria; 

• Obsolete tests; and 

• The number of services exceeds the norm and no medically necessity is 

demonstrated for the extra number of services.
2
 

 

The character of the items above betrays the nature of the dilemma that practices 

wanting to use the ABN face.  Namely, the circumstances that permit use of an 

ABN are patient specific, relate to the patient’s diagnosis, and relate to how a 

particular medical service is intended to be utilized by a practice.  For 

example, a treatment may be very safe and effective for a particular ailment, but 

not be shown to be effective to treat another ailment (which may lead to the 

government permitting the use of an ABN).  It is for this reason there is no 

general list to characterize certain treatments as always falling under an exception 

that permits use of an ABN.  Instructions on how to research Medicare services is 

provided below. 

 

May I Use an ABN to Obtain Payment from my Medicare Patients for 
Treatment Provided over the Telephone? 
Treatment delivered by telephone is a covered service and is generally related to 

an office visit that has taken place or will take place.  However, in some 

exceptional circumstances, the Medicare beneficiary may be charged, but the 

specific 2010 CPT code that addresses the particular treatment scenario must be 

carefully scrutinized.  In reviewing the 2010 CPT codes addressing telephone 

treatment (99441-99443), it can be said to charge a patient all of the following 

must be met: 
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• The telephone treatment is: 

o provided by a physician; 

o provided to an established patient, parent, or guardian; 

o not originating from a related E/M service provided within the 

previous 7 days nor leading to an E/M service or procedure within 

at the soonest available appointment (or 24 hours, whichever is 

later); and 

o includes a medical discussion of at least 5-10 minutes (higher level 

coding is permitted for longer conversations).
3
 

 

If these elements are not met, then the treatment provided by telephone is bundled 

into the office visit that occurred before the telephone conversation or that will 

occur after the conversation and the patient may not be charged.  The patient 

may be charged when all elements are met.  In essence, a charge is appropriate 

only when the treatment provided by telephone is not related to a previous office 

visit or will not require an office visit in the future.   

 

Interestingly, an ABN is not required for billings related to qualifying telephone 

services.  According to the government, “Although an ABN is not required, we 

would strongly encourage providers to issue the voluntary ‘Notice of Exclusion 

from Medicare Benefits (NEMB)’ so patients can make informed decisions in 

these situations.”
4
  Further, “the ABN can be issued voluntarily in place of the 

NEMB.”
5
 

 

May I Use an ABN to Obtain Payment from my Medicare Patients for 
Treatment Provided over the Internet or other Advanced Communication? 
Treatment delivered by the internet is a covered service and is generally related to 

an office visit that has taken place.  In some exceptional circumstances, an ABN 

may be utilized for internet treatment, but the specific CPT code that addresses 

the particular treatment scenario must be carefully scrutinized. 
6
  When one 

reviews the 2010 CPT code 99444 addressing internet treatment, it can be said to 

use an ABN all of the following must be met: 

 

• The internet service is: 

o provided by a physician; 

o provided to an established patient, parent, or guardian; and 

o not originating from a related E/M service provided within the 

previous 7 days, and the practice is using the Internet or similar 

electronic communications network. 

 

Physicians should be mindful that the Texas Medical Board (TMB) regulates the 

practice of medicine and maintains regulations regarding internet treatment.  For 

example, when this article went to press, the relevant TMB regulations likely 
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prohibit treatment over the internet for new patients.  Physicians should review 

those regulations, which may be found at http://www.tmb.state.tx.us.   

 

Traditional Medicare no longer pays for consultation codes. May I now 
charge the patient for these consultation codes? 
“Physicians who bill a consultation after January 1, 2010, will have the claim 

returned with a message indicating that Medicare uses another code for the 

service. To receive payment for the E/M service, the claim should be resubmitted 

using the appropriate E/M code…Although CMS has eliminated the use of the 

CPT consultation codes for payment of E/M services furnished to Medicare fee-

for-service patients, those E/M services themselves continue to be covered 

services if they are medically reasonable and necessary and, therefore, an ABN is 

not applicable. Furthermore, the patient may not be billed for the E/M service 

instead of Medicare.” 

 

Blanket Use of ABN 

I want to just use a blanket ABN that all of my Medicare patients will sign, 
just so I am able to charge when I do not receive payment.  Is that 
permitted? 
No. According to the government, ABNs must “be specific to a date of service, 

thus ‘blanket’ ABNs are not allowed.” 

 

How to Obtain and Execute an ABN 

What are the acceptable methods of obtaining a properly executed ABN? 
Of course, an ABN may be obtained in-person.  When there is not an in-person 

contact then the ABN may be acquired through facsimile, e-mail, or over the 

telephone.  For telephone ABNs, the contact “…must [be] followed immediately 

by either a hand-delivered, mailed, or faxed notice.”
7
   

 

While waiting for the signed notice to be returned, the physician must maintain a 

copy of the unsigned notice on filed.  If the patient does not return a signed notice, 

the contact and the attempts to obtain a signed notice must be maintained.
8
 

 

“A minimum of two copies, including the original must be made so the 

beneficiary and provider each have one. Beneficiaries should be given a copy of 

the signed and dated ABN immediately and the provider should retain the original 

copy with the patient’s records. 

 

The ABN must not exceed one page in length; however, attachments are 

permitted for listing additional items and services.”
9
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Retention of ABNs 

An ABN must be maintained for no less than 5 years “from the 

discharge/completion of delivery of care….”
10

 

Bright Line for Use of ABN 

Above this paper says that non-covered services lend themselves to the 
use of ABNs. Is there a list of these non-covered codes? 
 

There is no bright line for covered versus non-covered services in Medicare and 

there is no single list that will contain the codes for which a practice may always 

use an ABN to bill patients.  According to the government, “[t]here are many 

scenarios (ICD-9/CPT code combinations) that will determine if a code is covered 

or not.” 

 

The following links will aid a practice in the careful process of evaluating 

whether a service is covered or non-covered – these databases should be searched 

for an accurate analysis: 

 

The local coverage determination searchable database Local Coverage 

Determination (LCD) policies  (which is best searched by CPT Code) 

(http://www.trailblazerhealth.com/Tools/LCDs.aspx?DomainID=1);  and  

 
CMS Maintains the  National Coverage Determination (NCD) policies database (which is 

best searched using a descriptive word from the CPT definition) 

(http://www.cms.hhs.gov/mcd/index_list.asp?list_type=ncd). 

 

Finally, TrailBlazer, the local Medicare contractor in Texas, does have a LCD 

titled, Non-Covered Services 

(http://www.trailblazerhealth.com/Tools/LCDs.aspx?DomainID=1&ID=2949).  

 

This LCD contains explanations regarding non-covered services and also lists 

some codes for services considered investigational, unproven or experimental, or 

not medically necessary. 

Conclusion 

The ABN is a tool that will permit physicians to bill Medicare beneficiaries for 

certain noncovered services.  Yet, this tool has only very limited use.  Many 

services which are not paid by government are actually considered covered 

services but are bundled into previously provided payments (or payments to be 

made in the future).  Blanket use of ABNs is not permitted.  It is only after careful 

research that a practice may conclude that a particular service for a particular 

patient will qualify for an ABN. 
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NOTICE: This information is provided as general guidance on billing, coding 

and reimbursement issues.  Your specific facts may affect the general information 

provided and may modify how to specifically bill for a service. This is not a 

substitute for the advice of an attorney.  Although TMA has attempted to present 

materials that are accurate and useful, some material may be outdated and TMA 

shall not be liable to anyone for any inaccuracy, error or omission, regardless of 

cause, or for any damages resulting therefrom.   Certain links and attachments are 

maintained by third parties.  TMA has no control over this information, or the 

goods or services provided by such third parties.  TMA shall have no liability for 

any use or reliance of a user on the information provided by third parties.  
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